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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

The Department of Labor (DOL) has published a rule proposing to expand the 
definition of the term "fiduciary" by reason of rendering investment advice.  By 
proposing the new rule, the DOL broadens the scope of service providers that would be 
considered fiduciaries and enhances its ability to address what it considers to be abuses 
in the market, particularly undisclosed fees, misrepresentation of compensation 
arrangements, and unreliable appraisals of the value of employer securities and other 
plan investments.  The effective date would be 180 days following the publication of 
final regulations. 

 
A person is considered a fiduciary to the extent he or she (i) exercises discretionary authority or 

control over plan management or disposition of assets; (ii) renders investment advice for a fee, direct or 
indirect, with respect to plan assets; or (iii) exercises discretionary authority or responsibility over 
administration of the plan.  The proposed regulations address the second category of fiduciaries: those who 
provide investment advice for a fee. 

 
Current Rule 
 
Currently, the rules set forth a five-part test that must be satisfied in order for a person to be 

considered a fiduciary by reason of rendering investment advice: 

http://www.aalu.org/
http://www.aaluwr.org/majorrefs/Ref10-107.pdf
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(1) the adviser renders advice respecting the value of securities or other property, or makes 

recommendations as to the advisability of investing in, purchasing or selling securities or other property; 
 
(2) the advice is provided on a regular basis; 
 
(3) the advice is provided pursuant to a mutual agreement, arrangement or understanding with 

the plan or a plan fiduciary; 
 
(4) the advice serves as a primary basis for investment decisions with respect to plan assets; and 
 
(5) the advice is individualized based on the particular needs of the plan. 
 
Noting that this rule was promulgated in 1975, the DOL states that the market has changed 

significantly since the five-part test was issued; thus, there is a need to re-examine the types of advisory 
relationships that give rise to fiduciary duties.  Under the current rule, when investigating misconduct, the 
DOL is forced to prove each element of the five-part test.  The Department found it challenging to prove 
that the advice is (i) provided on a "regular basis," (ii) pursuant to a "mutual" agreement, arrangement or 
understanding, and (iii) as the "primary" basis for investment decisions.  Consequently, the DOL did not 
feel that the current rule was the most effective means for distinguishing those who should be held 
accountable as fiduciaries and those who should not.  It, therefore, issued the new proposed regulations. 

 
What is Investment Advice? 
 
Under the proposed rule, investment advice includes (i) advice, appraisals or fairness opinions 

concerning the value of securities or other property; (ii) recommendations as to the advisability of investing 
in, purchasing, holding, or selling securities or other property; or (iii) advice or recommendations as to the 
management of securities or other property.  It is important to note that this definition of investment advice 
applies whether it is provided to a plan fiduciary, participant or beneficiary. 

 
The primary regulations change is directed at ESOP valuation firms that provide appraisals and 

fairness opinions regarding employer securities.  However, it is not limited to employer securities.  It could 
apply to a person hired by a plan fiduciary to appraise real estate or any other property. 

 
Who Is Considered A Fiduciary for Purposes of Providing Investment Advice? 
 
If any of the following conditions are satisfied, the person providing investment advice will be 

considered a fiduciary: 
 
(1) the person providing advice or recommendations acknowledges that he or she is an ERISA 

fiduciary with respect to such advice or recommendations;  
 
(2) the person exercises discretionary authority or control over management of plan assets or 

over plan administration; 
 
(3) the person is an investment advisor within the meaning of section 202(a)(11) of the 

Investment Advisers Act of 1940; or 
 
(4) the person provides advice or recommendations pursuant to an agreement, arrangement or 

understanding (written or otherwise) (a) that is between the person and the plan, a plan fiduciary, or a plan 
participant, and (b) that provides the advice may be considered in connection with making investment or 
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management decisions with respect to plan assets and will be individualized to the needs of the plan, 
the plan fiduciary or participant. 

 
Importing many, but not all, of the features of the current five-part test, the fourth condition is the 

one that may have the greatest impact on AALU members.  The fourth condition can be satisfied even if 
the advice is not provided on a regular basis.  Additionally, the proposed rule does not require that the 
parties have a mutual understanding that the advice will service as a primary basis for plan investment 
decision. 

 
Exceptions 
 
The proposed rules have provided some exceptions: 
 
(1) A person shall not be considered a fiduciary by virtue of rendering investment advice or 

recommendations if the person can demonstrate that the recipient of the advice knows or reasonably should 
know that the person is providing advice/recommendations in its capacity as a purchaser or seller of 
security or other property, or as an agent of a purchaser or seller, whose interests are adverse to the 
interests of the plan or its beneficiaries, and the person is not undertaking to provide impartial advice. 

 
This is the carve-out that likely will be most relevant to AALU members.  If the person has not 

acknowledged fiduciary status with regard to a particular purchase or sale, this exception can be utilized by 
a provider for that purchase or sale even if he or she is already a fiduciary by virtue of discretionary 
authority over plan management, assets or administration or being an investment adviser within the 
meaning of section 202(a)(11) of the Investment Advisers Act.  One important note with regard to those 
who are fiduciaries by virtue of discretionary authority over plan management, assets or administration or 
the Investment Advisers Act: Even though fiduciary status can be avoided under this carve-out, selling 
securities or any other property to a plan could still be considered a prohibited transaction unless it is 
exempted pursuant to an available statutory or administrative prohibited transaction exemption, since the 
fiduciary is still considered a "party-in-interest" under ERISA section 3(14)(A). 

 
It is also important to note that, although this exception does not absolutely require disclosure, best 

practice would seem to dictate (because the burden of proof is on the provider) that a disclosure be made 
when selling insurance and annuity products. 

 
(2) Investment advice does not include the four categories of information (plan information, 

general financial and investment information, asset allocation models and interactive materials) already 
excluded from the definition of investment advice in DOL Interpretive Bulletin 96-1. 

 
(3) With regard to an individual account plan, investment advice does not include the marketing 

or making available (e.g., through a platform or similar mechanism) of securities or other properties from 
which a plan fiduciary may designate investment alternatives into which participants may direct their 
investments, so long as such activities are done without regard to the individualized needs of the plan or its 
participants. 

 
(4) In connection with the activities noted in the above paragraph, the provision of certain 

information and data to assist a plan fiduciary's selection or monitoring of plan investment alternatives will 
not be treated as rendering investment advice if the person providing such information or data discloses in 
writing to the plan fiduciary that the person is not undertaking to provide impartial advice. 

 
(5) Investment advice does not include the preparation of a general report or statement that 

merely reflects the value of a plan investment, provided for purposes of compliance with the reporting and 
disclosure requirements of ERISA or the Internal Revenue Code, unless such report involves assets for 
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which there is not a generally recognized market and serves as a basis on which a plan may make 
distributions to plan participants and beneficiaries. 

 
There is a question as to whether this carve-out should be more expansive.  For example, it is not 

clear how whether this carve-out will apply in the case of determining the value of an annuity that is hard 
to value when the plan sponsor has to make required minimum distributions. 

 
Advice Relating to Distributions 
 
The proposed rule does not affect the DOL's current position taken in DOL Advisory Opinion 

2005-23A that a recommendation to a plan participant to take an otherwise permissible plan distribution 
does not constitute investment advice, even when that advice is combined with a recommendation 
regarding how the distribution should be invested.  Noting that concerns have been expressed that 
participants may not be adequately protected from advisers who provide distribution recommendations that 
could subordinate the participants' interests to the advisers' interests, the DOL is requesting comments on 
whether and to what extent the final rule should expand the definition of investment advice to take into 
account recommendations related to taking a plan distribution.  The DOL is specifically seeking comments 
regarding how other laws apply to providing such recommendations, whether and how those laws 
safeguard the interests of plan participants, and the costs and benefits associated with extending the 
regulation to these types of recommendations. 

 
SEC Initiative Relating to Fiduciary Responsibility 
 
Currently, pursuant to a mandate of the Dodd-Frank Wall Street Reform and Consumer Protection 

Act of 2010, the SEC is conducting a study of the effectiveness of the existing legal or regulatory standards 
of care for broker dealers, investment advisers and their associates when providing personalized investment 
advice.  Additionally, the SEC is studying whether there are gaps, shortcomings or overlaps in legal or 
regulatory standards in the protection of customers relating to the standards of care for these intermediaries.  
On August 30, 2010, AALU submitted comments to the SEC for consideration.  (See our Bulletin No.    
10-89.) 

 
The SEC's study is independent of the DOL's proposed rulemaking.  At this time, it is not clear 

whether one will have any impact on the other. 
 
Miscellaneous Issues 
 
It is important to note that the proposed rule does not affect the rules regarding affiliates nor the 

broker-dealer exception under DOL Regulations section 2510.3-21(d) and (e).  Thus, if a person is 
considered an affiliate of a current plan fiduciary (e.g., a directed trustee), that person will continue to be 
considered a fiduciary, even if the carve-out relating to adverse interests is applied (paragraph (1) above).  

 
Any AALU member who wishes to obtain a copy of the proposed rule amending DOL Regulations 

section 2510.3-21(c) may do so through the following means: (1) use hyperlink above next to “Major 
References,” (2) log onto the AALU website at www.aalu.org and enter the Member Portal with your last 
name and birth date and select Current Washington Report for linkage to source material or (3) email Anthony 
Raglani at raglani@aalu.org and include a reference to this Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

http://www.aalu.org/
mailto:raglani@aalu.org
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THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 

BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 
IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
 

http://www.aalu.org/
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